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ACCIDENT—See Evidence, 8. 
ACCOUNT—See Guardian and Ward; Practice, 12, 20, 24. 


ACTION—See Claim and Delivery, 1; Injunction, 1; Tenants in com- 
mon, 4. 


ACTION TO RECOVER LAND : 


1. An action, wherein plaintiffs claim title in fee to certain land, allege 
an unlawful entry by defendants and a withholding of the same, 
and demand restoration of possession and damages, has all the ele- 
ments of the old superseded action of ejectment, and must be gov- 
erned by the same rules. Kitchen v. Wilson, 191. 


2. Where in such case the defendants in their answer, ‘ disclaiming 
personal knowledge, say, on information and belief, that neither 
the plaintiff nor any one under whom he claims has ever had such 
possession or title to such tract as to give actual or constructive 
possession, nor had possession of or title to any portion included 
in the boundaries now in possession of any of defendants or that 
was in possession of any of them at the beginning of the action;’ 
Held, to constitute a direct and explicit denial of plaintiff's aver- 
ment of possession. * J did. 


. In cases of lapping or interfering conveyances of land, where neither 
claimant is in actual possession of the interference, the law ad- 
judges the possession to follow thetitle. did. 


. The operation of the statute as to the presumption of a grant arising 
from possession of land is suspended by the issuing of a grant to 
another, covering the locus in quo. Ibid. 


. The act suspending the statute of limitations from May 20th, 1861, 
to January Ist, 1870, applies to the presumption of title from ad- 
verse possession of land for seven years under color. Jbid. 


. One who is admitted to defend in an action of ejectment, with or 
instead of, the tenant in possession, cannot set up any defe ce 
which is forbidden to the tenant, but stands in his place, with its 
accompanying rights and disadvantages. Whissenhuni v. Jones, 
348. 


See Evidence, 3; Deed, 4, 5, 6, 7. 
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ADMISSIONS—See Evidence, 3. 

ADVANCE BID—Sec Sale of Land. 

ADVERSE CLAIM—See Purchaser. 

ADVERSE POSSESSION—See Action to Recover Land, 5. 
AFFRAY=—See Indictment, 1, 

AGREEMENT—See Evidence, 6. 


ALIBI—See Judge’s Charge, 5, 6. 


ALIMON Y—See Divorce. 


AMENDMENT: 
It is competent to a court to amend its record so as to make it speak 
the truth. State v. Davis, 384. 


AMERCEMENT OF SHERIFF—See Homestead, 2, 3. 


ANCESTER—See Evidence, 3. 


ANSWER —Sce Evidence, 9; Pleading. 
ANTECEDENT DEBT—See Contract, 13. 


APPEAL: 

1. No appeal lies to this court from an interlocutory order made to as: 
certain controverted facts, and without prejudice to the parties 
litigant. Sutton v. Schonwald, 20. 

2. No appeal lies from the inferior courts directly to the supreme 
court. State v. Spurtin, 362. 

8. An appeal will be dismissed where there is no bond to secure the 
costs, or no order allowing a defendant to appeal without security . 
Ibid. 

4. No appeal lies from a refusal of a judge to continue a cause. State 
v. Scott, 865. 

5. Noappeal lies from an order setting aside a verdict of guilty. Nor 
does an appeal lie at the instance of either party to a criminal ac. 
tion where there is no final adjudication. State v. Keeter, 472. 











See Certiorari, 1; Evidence, 5; Practice, 7, 8, 9, 28, 29, 39; Recordari, 4. 
APT TIME—See Indictment, 11; Jury, 14; Practice, 39. 
ARRAIGNMENT—See Homicide, 1; Indictment, 4. 

ARREST—See Judge’s Charge, 11. 


ARREST AND BAIL: 

The seduction of a daughter being an infringement of the father’s 
relative rights of person, is an injury to his person within the 
meaning of C. C. P., § 149 (1), and a sufficient ground for the 
arrest of the defendant in an action for such tort. Hoover vy. 
Palmer, 313. . 


ARREST OF JUDGMENT—See Indictment, 10. 


ASSAULT AND BATERY: 


Where a defendant in an indictment for an assault accompanied an 
officer to identify the party charged, and it was alleged that 
the precept was based upon a false affidavit made by defendant; 
Held, that he was not guilty. State v. James, 370. 

See Imprisonment; Indictment, 1; Process, 2, 3. 


ASSIGNEE—See Surety and Principal, 2; Tenants in common, 4. 


ATHEIST—See Jury, 5. 


ATTACHMENT : 

A warrant of attachment served upon a debtor of the defendant 
either with or without a certificate given of the amount of in- 
debtedness, is merely a security for such sum as the plaintiff 
may recover in his action ; it does not subject the garnishee to 
have judgment taken against him in the pending cause, but 
only to a separate action for its recovery. 

See Homestead, 7; Recordari, 4. 


ATTACKING WITNESS—See Witness. 


ATTORNEY AND CLIENT—See Deed, 7. 
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BANKRUPTCY : 


1. A discharge in bankruptcy, obtained before judgment in an action 
on one of the debts discharged, must be set up in apt time as a 
bar to the plaintiff’s recovery, and will not avail the defendant 
on a motion to set aside an execution issuing on such judgment. 
Paschall v. Bullock, 329. 

2. A discharge in bankruptcy does not operate to discharge a guar- 
dian debt of the bankrupt; otherwise ag to the sureties upon his 
guardian bond. The fact that such debt is evidenced by a judg- 
ment does not divest it of its fiduciary character. Simpson v. 
Simpson, 332. 

‘8. Where there is unreasonable delay on the part of the bankrupt in 
obtaining his discharge (here five years) the stay of proceedings 
against him in an action to recover a debt provable in bankruptcy 
will not becontinued, but judgment may be rendered. Calvert v. 
Peebles, 334. 

4. A discharge in bankruptcy does not discharge a debt of a fiduciary 
character. bid. 

See Contract, 7. 


BANK STOCK—Sce Taxes, 9. 

BIDDINGS—See Sale of Land. 

BOND—See Contract, 2 ; Recordari, 3. 

BOND OF COUNTY OFFICERS—See County Commissioners. 

BORROWER—See Contract, 11. 

BURDEN OF PROOF—See Judge’s Charge, 7. 

CANCELLATION OF BOND--See Practice, 29. 

CANVASS OF VOTES—See Elections. 

CASE—See Practice, 45. 

CAVEATOR—See Parties, 2 ; Witness, 5. 

CERTIORARI : 
A writ of certiorari to bring up the record in a case is the proper 


substitute for an appeal. State v. McGimsey, 377. 
See Practice, 8, 46. 








CHALLENGE TO JURY—Sce Homicide, 11 ; Jury. 
CHATTEL—See Indictment, 2 ; Tenants in common, 3. 
CIRCUMSTANTIAL EVIDENCE—See Judge’s Charge, 9. 


CLAIM AND DELIVERY : 

1, Claim and delivery is not maintainable against one who has neither 
possession nor control of the property sought to be recovered, but 
who has sold and delivered it to another party. Webdv. Taylor, 
305. 

2. On the trial of an action of claim and delivery for a horse {a jury 
trial being waived) where the court found “that the death of the 
horse, which died while in defendant’s possession, was occasioned 
by removal out of plaintiff ’s possession in the country to the pos- 
session of defendant in town, and being kept in town and by the 
uses to which it was put and the manner in which it was tended 
and managed while it was so detained by defendant ;”” Jt was held, 
that the finding was too general and indefinite to warrant the con- 
clusion that the death of the horse was occasioned by the negli- 
gence of the defendant in taking and detaining it. Willamson v. 
Buck, 308. 

See Contract. 5. 


CLERK OF INFERIOR COURT—See Clerk of Superior Court. 


CLERK OF THE SUPERIOR COURT : 

Where the superior court clerk becomes eéx-vficio clerk of the inferior 
court, by reason of the justices of the county declining to elect a 
clerk of the hatter court, and gives the bond required by law, he is 
entitled to the office for two years, notwithstanding the expiration 
of his term as superior court clerk within that period. Davis v. 
Moss, 141, ; 

See County Commissioners, 3, 4; Official Bond, 1. 


COLOR OF TITLE—See Action to Recover Land. 5. 


COMMENTS OF COUNSEL—See Contract, 6, 7; Practice, 32, 43. 


COMMERCIAL PAPER—See Contraet, 13. 
COMMISSION—See Purchaser, 2. 


COMMON DESIGN—See Evidence, 18. 








COMMON KNOWLEDGE—See Retailers, 2. 
COMPLAINT—See Evidence, 9; Pleading. 
CONDITIONAL SALE—See Contraet, 3. 
CONFESSION OF JUDGMENT—See Costs, 2. 
CONSCIENTIOUS SCRUPLES—See Jury, 11. 
CONSIDERATION—See Contraet, 11; Deed, 7. 


CONSTITUTION: 

1. The provision of the constitution (Art. IV., § 11), requiring the 
judges to preside in the different districts successively, and pro 
hibiting them from holding the courts in the same district oftener 
than once in four years, applies to the series of successive courts 
constituting a circuit or riding, and does not restrict the legisla- 
ture from creating an extra term of the superior court of a county 
and designating the resident judge to hold the same. State v 
Monroe, 373. 

2. Before the act of 1879, assigning the judges to the different districts, 
an exchange of circuits with the consent of the governor, under 
the aet of 1877, was not in violation of section eleven, article four, 
of the amended constitution. State v. McGimsey, 377. 

%. The provision of the constitution, that no judge shall hold the 
courts in the same district oftener than once in four years, has ref 
erence to the ridings of the nine districts under the new appor. 
tionment. State v. Bowman, 432. 


CONSTRUCTIVE POSSESSION—See Action to Recover Land. 
CONTEMPT—See Divoree, 6. 


CONTRACT : 

1, One who manufactures articles for thg use of another, to be ap- 
plied to a partieular purpose, warrants their adaptability to that 
purpose, and cannot reeover their value where they have been 
received and partially paid fer in ignorance of their unfitness. 
Thomas vy. Simpson, 4, ; 

2. Where a note executed on the 5th of July, 1869, was made ‘“‘de- 
mandable and payable as soon as and not before the legislature 











shall pass an act recognizing a certain class of bonds,” it was 
held, in an action en the note :— 

(1) By the provisions of eh. 175, aets 1874-°75, the state recognized 
the bonds so issued as valid. 

(2) The note, in legal effect, imports a promise to pay on that con- 
tingeney. 

(3) According to the true construction of the contract, a right of 
action accrued tothe plaintiff upon said recognition, and that he 
is entitled te judgment for the value of the nete. Leak vy. Bear, 
271. 


3. An instrument under seal in the following words: I promise to 


pay J. C. the sum of 8150 for one bay horse, ‘‘and to secure 
him, the herse stands his own seeurity;* Held to be a condi- 
tional sale and not a mortgage, and not void for want of regis- 
tration. Clayton v. Hester, 275. 


4. An insolvent vendee of goods is net bound to disclose, at the 


time of the sale, his pecuniary condition, if the same is not in- 
quired into, and such failure, even if there be a preconceived 
purpose never to pay for the goods, is not sufficient to render 
the contract of sale voidable at the vendor’s option. But if in 
-addition, the verdee fail to disclose his finaneial condition when 
asked concerning the same, and induce the vendor to confide in 
his solvency, and immediately on receipt of the goods, goes into 
bankruptcy; Held, that sveh facts eonstitute strong evidence of 
the fraudulent intent on which the goods were obtained by the 
vendee, and if so found by the jury, entitle the vendor to reclaim 
the property. Wilsen v. White, 280. 


3. On the trial of an action for claim and delivery of goods purchased 


by defendant from plaintiff, where plaintiff alleges that the sale 
was fraudulent and void, ecrtain judgments, obtained against de- 
fendant upon which all his property (except a few dollars) was al- 
lotted to him as exemptions, are admissible in evidence—(1) To 
show the undisclosed insolvency of defendant at the time of the 
contract, and (2) As bearing upon the fraudulent intent with which 
the purchase was made. bid. 


. In such case if it be objectionable for plaintiff's counsel to com- 


ment before the jury upon the failure of defendant to introduce 
himself as a witness, there is no ground for complaint when the 
counsel on objection by defendant is restrained by the court and 
the jury are cautidned in the judge’s charge. bid. 


7. In such ease, it is not objectionable for plaintiff's counsel to com- 


ment upon the defendant's going into bankruptcy. bid. 


8. Qn a sale of goods, induced by fraud on the part of the vendee, the 





vender is authorized to reclaim the property and the title thereto 
revests in him. bid. 
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9. Defendant's intestate owed plaintiff $450, and sold him certain per- 


sonal property in satisfaction of the debt, the property to be de- 
livered on a specified day, and to remain in the meantime in the 
debtor’s possession, under an agreement that if he should fail to 
deliver it on the day named, he should pay plaintiff $450, and in- 
terest from the inception of the debt ; Held, that there are two 
views in which the jury would be justified in finding a special 
contract to pay plaintiff the above mentioned sum; (1) The delivery 
of the goods on the day specified would be the consummation of 
an incomplete contract and a satisfaction of the debt; otherwise | 
payment must be made in money; (2) The property having vested 
in the plaiatiff, the goods themselves are to remain in possession 
of the intestate until the time of re-delivery, and in default of 
such return, it was to be a resale to the intestate and a revival of 
the original indebiedness. Shields v. Payne, 291. 


10. Where a cotton broker, at the request.of his principal, advances. 


money to meet losses sustained by the latter in speculations on 
what are known as “ future”’ contracts, he can recover upon a 
count for money paid to the use of the principal, unless it should 
affirmatively appear that there was no intention an one side to sell 
and deliver the property, nor on the other to buy and take it, but 
merely that the difference should be paid according to the fluctu- 
ations in market values. In the latter event, the contract would 
be a wagering one, and void as against public policy. Williams. 
v. Carr, 294. 


11 A lender may recover from a borrower money paid at his request 


in discharge of an legal contract. Ibid. 


12. A contract by a resident of one state, made and to be performed in 


another, is governed by the lez loci contractus as regards its validity 
and construction, and not by the lez fori where remedy is sought 
fora breach. Ibid. re 


. When a draft on a third person is given in settlement of an ante- 


cedent debt, it is the duty of the holder to present it, and to give 
notice of its dishonor if not paid, and a failure to do so will dis- 
charge the debt. Mauney v. Coit, 300. 

Evidence, 6 ; Executors and Administrators, 1; Jurisdiction, 3 ; 
Practice, 36, 37 ; Tenants in Common 2. 


CONVERSION—See Tenants in Common, 3. 


COSTS: 


1. Costs and charges of state’s witnesses npon acquittal of a defend- 


ant were ordered to be paid by the county; and in an action 
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against the commissioners to recover the amount of tickets issued 

to such witnesses; Jt was held, 

(1) That the statute makes the tickcts presumptive evidence of the 

facts set forth therein—attendance, miles traveled, &. 

(2) This evidence, together with the order of tne court, imposes a 

duty upon defendants to provide for their payment. Deaver v. 

Commissioners of Buncombe, 116. 

2. Where a defendant, after conviction for an assault, confessed judg- 
ment, with sureties to secure the fine and costs imposed, and exe- 
cution issued and was returned unsatisfied, it was held that the 
original jadgment was discharged, and that a motion to order the 
defendant again into custody until the fine and costs were paid, 
was properly refused. State v. Cooley, 398. 

See Appeal, 3; Tenants ia Common, 2. 




















COTTON BROKER—See Contract, 10. 






COUNTER-CLAIM—See Practice, 1, 3, 19, 31; Surety and Principal, 2. 


COUNTY CANVASSERS—See Elections. 











COUNTY COMMISSONERS : 
1. To entitle a sheriff to be inducted into office, it is essentially neces- 
sary that three several bonds must be executed by him and ap- 
proved by the county commissioners according to the requirements 
of the statute. Bat. Rev., ch. 106, § 8, and ch. 27, § 8, (81.) 

Dizon v. Com'rs of Beaufort, 118. 

2. The county commissioners have the power to require that the penal 
sums in such bonds shall exceed $10,000, when necessary for the 
public interests. (Acts of Dec. 9, 1862, and 1868-69, ch. 1 and 
255. Sykes v. Com'rs of Bladen, 72-—34, modified.) bid. 

3. Such bonds extend over the entire term of two years, and embrace 
all taxes collected after their execution. The renewed bonds are 
additional securities for the fidelity of the sheriff. did. 


4. Where a clerk of the superior court tendered his official bond to the 
county commissioners at the time preseribed by law, which they 
refused to accept on account of insufficiency, and thereupon granted 
him further time—until their next regular meeting—to file his bond 
and qualify, and comrhunicated their action to the judge of the 
district who made no order in relation thereto; and at said next 
meeting they refused to receive the bond tendered, on the ground 

that their power 1o do so ceased at the first meeting; Jt was held, 



























(1) That the commissioners at their second meeting were not functé 
officio, but had the power to act in the premises. 

(2) That there had not been such a failure to give bond on the part 
of the clerk as worked a forfeiture of tie office. ° 
(3) Such failure must be ascertained and declared by the commis- 
sioners before the judge is authorized to declare a vacancy. Bat. 
Rev., ch. 17, §$ 137, 140. Buckman v. Commissioners of Beaufort, 
121. 

5. Held further, that the plaintiff, clerk, is not entitled toa peremptory 
mandamus, commanding defendant, commissioners, to receive the 
bond tendered and induct him into office. The court cannot con- 
trol or interfere in the exercise of their discretion. bid. 


6. If from any cause the newly elected commissioners of a county fail 
to qualify at the time prescribed by law, the old board, as de facto 
officers, have the power to qualify a county treasurer elect and in- 
duct him into office; or upon his default in filing the required 
bond, they have the power to declare a vacancy and fill the same 
by appointment. Jones v. Jones, 127. 

7. S was appointed sheriff in 1875 to fill a vacancy, and held the office 
until May, 1877; in the meantime—Novembel!, 1876--an election 
was held, and upon the result of certain legal proceedings in May, 
1877, M was declared to be elected sheriff, who failed to give 
bond, and the county commissioners declared a vacancy and ap- 
pointed B to fill the same; Held, that S had no right to hold over 
until the next, popular election, but that B was entitled to the office, 
being elected by the commissioners. Sneed v. Bullock, 132. 


See Costs. 


COUNTY TREASURER—See County Commissioners, 5; Taxes, 6. 


CREDITOR, RIGHTS OF: 

1. A creditor, bona fide ignorant of proceedings had for the distribu- 
tion of a fund, will be allowed to come in and prove his claim 
against the estate, after the time fixed for presentation and proof 
of claims. Bank of Washington v. Creditors, 9.- 

2. In pursuance of a decree to distribute the assets of an insolvent 
bank, advertisement was made for creditors to prove their claims 
by a certain day, on pain of being thereafter barred; Held that a 
creditor who had no information of the advertisement, and who 
was not guilty of laches in presenting his claim, was entitled to 
prove after the day named. Glenn v. Farmer's Bank, 97. 


See Jurisdiction, 3. 








CREDITS—See Evidence, 6. 
CROSS-EXAMINATION—See Witness. 
CUMULATIVE TESTIMON Y—See Evidence, 1. 
cusTopy OF CHILDREN—See Divorce, 4. 
DAMAGES—See Deed, 5. 


DEBT-—-See Contract, 13; Divorce, 6. 


DECLARATIONS—See Evidence, 3, 11, 14, 15, 16; Judge’s Charge, 10. 


DECREE—See Practice, 11, 12, 21, 23, 24; Purchaser, 2; Surety and 
Principal, 1. 


DECREE OF SALE--See Mortgage, 1; Practice, 17. 


DEED: 

1. The execution of a deed includes delivery, and, therefore, the ad- 
judication of a probate judge that the execution has been duly 
proved is a judicial determination of the fact of delivery, which 
cannot be collaterally impeached. Redman v. Graham, 231. 

. The grantors to an unregistered deed for land, who represent the 
one from whom the grantee seeks to borrow money on the credit 
of the property conveyed, that the grantee has an absolute and un- 
incumbered title, are estopped to dispute the validity of a mort - 
gage made by him on such property to secure the money so ob- 
tained. did. 

. The exhibition in evidence of such mortgage, in a suit by the mort- 
gagee against the grantors of the mortgagor, to subject the land to 
the mortgage debt, affords no ground of complaint by the defend- 
ants. Ibid. : 

4. Conversations between the mortgagor and his grantors, with refer- 
ence to borrowing the money are admissible to show their com- 
plicity in obtaining the loan, and thus estop them from claiming 
the land. Ibid. 

5. It seems that in a case such as the above, the mortgagee would be 
entitled to recover damages for the use and occupation of the 
premises from the time of action brought, to be credited on the 
mortgage debt. Ibid. 








6. A deed executed by a lunatic is voidable only and not void; and 
equity will not interfere to set aside such deed, where the grantee 
cannot be put in statu quo, or where the benefit received by the 
grantor is aetual and of a durable character; Therefore, in an 
action by the heirs to recover land upon the ground of incapacity 
of their ancestor to make a deed, and it appeared that the pur- 
chaser paid full value, without advantage taken and without 
notice of such incapacity, that the deed was attested bya brother 
and two sons of the grantor, and the purchase money used for 
the benefit of himself and family ; J¢ was held, that they were 
not entitled to recover. Riggan v. Green, 236. 


7. Aconveyance of land made by a debtor to his attorney at the 
suggestion of the latter with mutual intent to defraud the client’s 
creditors, vests the legal estate as between the parties to the 
deed, and entitles the grantee to maintain an action for the land 
against his grantor in possession. York v. Merritt, 285. 

See Evidence, 8; Husband and Wife, 2; Witness, 6. 


DEFECTIVE DESCRIPTION—See Evidence, 2. 


DELIVERY OF DEED—See Deed. 

DEMURRER—See Husband and Wife, 1; Practice, 14, 15. 
DEPOSIT—See Homestead, 7. 

DESCRIPTION IN DEED—See Evidence, 2. 


DISCHARGE OF DEFENDANT —See Costs, 2. 


DISCHARGE OF JURY BEFURE VERDICT—See Homicide, 6, 7, 
8, 10. . 


DISCRETION OF COURT—See Practice, 28 ; Recordari, 3. 
DISHONOR—See Contract, 13. 
DISSENTING OPINION—See Banks v. Parker, 157; Smira, C. J. 


DISTRIBUTION OF FUND—See Creditor 1, 2. 











DIVORCE : 

1. A husband is not entitled to a divorce unless upon a separation by 
the wife without default of the husband, and a living in adultery 
by the wife. Tew v. Tew, 316. 

2. The adultery of the wife committed by her after a separation caused 
by the default of the husband, will not avail him to dissolve the 
bonds of matrimony. Divorces are granted on the application of 
the party injured. Bat. Rev., ch. 37,§ 4. bid. 

8. Where the complaint of a feme plaintiff seeking a divorce alleges 
facts which, if believed, entitle her to the relief demanded, and is 
supplemented by an affidavit that the husband is trying to dispose 
of his property and has offered his land for sale, with the avowed 
purpose of leaving the state, and that the children are small and 
need the mother’s care; it is proper to grant an order for alimony 
pendente lite, without reference to the time when the facts relied on 
as grounds for the divorce occurred. Scoggins v. Scoggins, 318. 


4. In such a case it is also competent for the court to award to the 
mother the custody of the younger children. did. 


5. In an action by a wife for divorce a mensa, where acts of cruelty 
were alleged as the ground of separation, and also an estimate of 
the value of defendant’s estate, it was held to be sufficient evidence 
to decree alimony and fix the amount. Pain v. Pain, 322. 


6. The allowance in such case is not a debt within the meaning of the 
constitution, and the defendant may be held to answer a rule for 
contempt in default of payment. did, 


DOCKETING CASE—See Recordari, 2. 
DORMANT PARTNER—See Partnership, 1. 
‘* DOUBT ”"—See Judge’s Charge, 8. 
DRAFT--See Contract, 13; Partnership, 1. : 


DYING DECLARATIONS—See Evidenee, 15, 16. 


EASEMENT—See Indictment, 1. 


EJECTMENT—See Action to recover land; Practice, 37. 


ELECTIONS: 
1. In a proceeding to compel by mandamus a re-assembling of a board 








524 INDEX. 





of county canvassers and a recount of the votes cast in the county 
for candidates for the house of representatives, where, since the 
institution of the action, the board of state canvassers has acted 
upon the returns transmitted to them, and issued a commission to 
the person elected on the face of the returns; Held, that judicial 
action in the premises would be wholly unavailing, as the matter 
has passed beyond the jurisdiction of the court, and the proceed- 
ing must be dismissed. O'Hara v. Powell, 103. 


2. In such case no judicial order can change or affect the result; the 
only remedy open to the plaintiff is by a contest before the house 
of representatives. did. 


3. If the exercise of the judicial power invoked could have been ren- 
dered and made available to secure the transmission of full and 
corrected returns to the board of state canvassers in time to be 

. acted upon before its final adjournment, the plaintiff ’s right to the 
aid of the court would seem to be clear and indisputable; but on 
account of the delays incident to judicial proceedings, the remedy 
by mandamus is practically useless. J did. 

4. An action does not lie against a board of county canvassers and a 
person declared by them to have been elected superior court clerk, 
by one claiming to have been elected, to compel by mandamus a 
re-assembling of the board and a recount of the votes. The proper 
remedy is by guo warranto. Swain v. McRae, 111. 

5. Where a new registration of the voters of a township was ordered, 
but was not had for the reason that the order was made within 
less than thirty days of the time required by law for opening books 
of registration; and forty-five days intervened between the date of 
the order of registration and the day of election; Held, that the 
county board of canvassers erred in rejecting the vote of the town- 
ship because there had been no new registration as ordered. J did. 


6. The constitution and laws in force on the first Thursday in August, 
1878, required that polls should be opened on that day for the elec- 
tion of registers of deeds as well as other county officers. Rhodes 
v. Lewis, 136. 


See County Commissioners, 6. 


EQUATION OF TAXES—See Taxes, 1, 3. - 


EQUITY—See Creditor, 1,2; Deed, 6; Injunction, 2; Practice, 22, 33, 35; 
Surety and Principal, 1, 2. 


ESCAPE—See Indictment, 5. 
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ESTOPPEL—See Deed, 2, 4; Homestead, 11. 


EVIDENCE: . 
1. It is not error to refuse to admit cumulative testimony to prove .an 
undisputed fact. Kitchen v. Wilson, 191. 


2. Evidence offered! to aid a defective description in a deed or to vary 
the mathematical lines defined therein is inadmissible for such 

‘ purpose. Ibid. 

8. In an action to recover land, the conduct and admissions of the 
deceased ancestor of defendants are not admissible for the purpose 
of showing the possession of the person under whom plaintiff 
claims. Jdid. 

4. A physician of thirty years’ experience in. the practice @f his pro- 
fession is an expert. Blynt v. Bodenhamer, 205. 

5. The record of a former action in a justice’s court between the same 
parties in respect of the same subject matter, is competent evi- 
dence upon the trial on appeal in the superior court. Brundhild 
v. Freeman, 212. 

6. The rule that parol testimony is inadmissible to add to, vary or con- 
tradict a written contract, is restricted to cases where the parties 
express in the writings the entire stipulations agreed on; There- 
Sore, where A executed a bond to B who transferred the same by 
endorsement, é¢ was held, in an action by the endorsee against A 
for the amount of the bond, that parol testimony was admissible 
to establish an agreement between the maker and payee at the time 
of the execution of the bond that certain credits should be allowed 
thereon. Kerchner v. McRae, 219. 


7. In the trial of civil actions it is not erroneous for the court to direct 
the jury to decide issues submitted to them upon 4 preponderance 
of the evidence. did. 

8. The parol agreement of a grantee to reconvey land made at the time 
it was conveyed to him by a deed absolute on its face—no acci- 
dent, fraud, mistake, or undue advantage being alleged—will not 
be enforced upon parol evidence. No such evidence is competent 
to set up and attach the agreement to the conveyance as a trust or 
otherwise. Bonham v. Craig, 224. 


9. If such parol agreement be alleged in the complaint but denied in 
the answer, it is not necessary for defendant to insist on the stat- 
ute as a bar; or, if it be admitted in the answer and the statute is 
set up as a defence, the defendant is entitled to its benefit. did. 

10. Whether the verdict in a criminal action is contrary to the weight 
of evidence is a matter addressed to the discretion of the presiding 
judge, and not reviewable. State v. Davis, 384. 
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11. Declarations of one who had made threats against the deceased on 
the night of the homicide are hearsay and not admissible in evi- 
dence. ‘State v. Jones, 415. 


12. If there be any evidente tending to prove a controverted proposi- 
tion, and reasonably sufficient to establish it, such evidence should 
be submitted tothe jury. State v. Matthews, 417, 


13. In support of an allegation by the state that one of two prisoners 
on tria) for murder killed the deceased in pursuance of a common 
design between him and the other prisoner, it was shown that 
some two or three months before the homicide, the prisoners M. 
and H., referred to deceased as ‘‘a damned rascal;” that on the 
day of the homicide the prisoner H had a quarrel with deceased 
inghe presence of M; that after said quarrel, and on the same day, 
H declared in the presence of M that if deceased would fight with 
him, he would kill him; that some hours later, deceased, on his 
way home from the scene of the quarrel, stopped on the road in 
front of prisoner H’s house and engaged in a contention with an- 
other party; that thereupon prisoners came out from the house to 
the road, and H at once charged deceased with having sworn to a 
lie against him, and called upon M to ‘‘step up” to deceased and 
prove it; that M did ‘step up” as directed, whereupon deceased 
knocked him down upon his knees, M crying out “‘boys don’t let 
him kill me !” that H then drew a pistol and said, “‘take care, I'll 
shoot him,” about which time M drew a knife and from his re- 
cumbent position, gave deceased a fatal stab; Held, that it was 
proper to submit to the jury the foregoing facts as evidence of the 
common design alleged, and of express malice on the part of both 
prisoners. J did. 


14. On a trial for murder, evidence of the declarations of a third party 
that he shot deceased is inadmissible. State v. Boon, 461. 


15. Declarations of the deceased, made immediately previous to his 
death, that he was going to die from the effects of a wound, and 
detailing the circumstances under which it was inflicted by the 
prisoner, are admissible as dying declarations on a trial for mur- 
der. State v. Blackburn, 474. ° 


16. Where there is evidence tending to destroy the effect of such declara- 
tions, it is competent for the state to corroborate them by showing 
that deceased made similar declarations a few minutes after the 
fight, though it did not appear that he was then under the appre- 
hension of immediate death. Ibid. 


See Claim and Delivery, 2; Contract, 4, 5; Costs; Deed, 3, 4; Divorce, 
5; Forgery, 3; Fornication and Adultery; Fraud; Guardian and 
Ward; Homicide, 5; Homestead, 8; Judge’s Charge, 1, 6, 9, 10, 
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11, 12; Justices of the Peace, !; Parties, 2; Practice, 39; Process; + 
Retailers, 1; Witness. 


EXAMINATION OF JUROR ON VOIR DIRE-See Jury, 9. 
EXAMINATION OF WITNESS--See Witness. 
EXCEPTIONS—See Practice, 39, 44. 
EXCUSABLE NEGLECT--See Practice, 9, 16, 30, 33, 34. 
EXECUTIONS--See Judgment, 4; Taxes, 2. 
EXECUTORS AND ADMINISTRATORS: 

An executor is responsible in his representative character on contracts 

originating in testator’s lifetime. But in causes of action wholly 


occurring after testator’s death, he is liable individually. Kerch- 
ner v. McRae, 219. 


See Contract, 9; Judgment, 4; Jurisdiction, 3; Parties, 1; Practice, 
13. 


EX-OFFICIO—See Clerk of Superior Court. 

EXPERT—See Evidence, 4; Witness, 8, 9. 

FAILURE TO GIVE BOND—See County Commissioners, 3. 
FALSE PRETENCE—See Indictment, 6, 7. 

FEES—See Recordari, 2. 

FIDUCIARY DEBT—See Bankruptcy, 2, 4. 

FINAL DECREE~—See Practice, 11. 

FINDINGS OF FACT—See Claim and Delivery, 2; Practice, 34, 35. 
FINE—See Costs, 2. 


FORECLOSURE OF MORTGAGESee Mortgage, 1; Parties, 1; 
Practice, 13. 
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FORGERY : 

1. On the trial of an indictment for forgery containing a general 
averment of an intent to defraud, it is not necessary that the 
verdict should specify the person intended to be defrauded. 
(Bat. Rev., ch. 33. § 67.) State v. Leak, 403. 

2. An indictment for forging an order for delivery of goods under 
Bat. Rev., ch. 32, § 58, which fails to allege that it was drawn by 
one having power to dispose of the goods upon a person under 
obligation to obey, is defective. Butin such case a conviction 
will be sustained for the offence at common law. J bid. 


3. In an indictment for forgery, the defendant was charged with the 
forgery of the following order—‘* Dulks & Helker: You will 
please pay to the boy $3.00 in merchandise and oblige, J. B. 
Runkins.”’ On the trial it was proved that the true name 
of the alleged drawer was J. B. Rankin and of the drawee firm 
Helker and Duts, that defendant could not write, and that he 
had obtained mercha:.dise from Helker and Duts on the faith of 
the forged order ; Heid, 

(1) That the indictment charges an offence at common law. 


(2) That the variations in the spelling of the names of the drawer 
and drawees fall within the principle of idem sonans, and the 
reversed order in which the names of the drawee firm are put is 
not a material and fatal variance. State v. La e, 407. 

(3) That the possession of the forged order and his obtaining mer- 
chandise thereon, constituted complete proof that the defendant 
had either forged or assented to the forgery of the instrument ; 
and the fact that he could not write did not rebut the legal pre- 
sumption of his guilt. J bid. 

4. An indictment for forgery charging defendant in the first count 
with falsely making the forged order and causing it to be made, 
and in the second with uttering and publishing the same, is in 
accordance with precedents and is sufficient. State vy. Keeter, 472. 


5. Where one forged an order to pay ‘‘the amount of 300 and charge 
the same to me;”’ Held, to be indictable. 


FORNICATION AND ADULTERY: 

On a trial for fornication and adultery the evidence was,—that the 
mule defendant, an orphan and a cripple, ten years old, went to 
live at one H’s where the female defendant resided ; she assisted 
in caring for him, and at H’s death, both defendants removed 
to another place and have since lived together in a house in 
which there were three beds; they are aged, the male 23, the 
female 50; a witness testified he went there one morning at 4 














o’clock and saw the female in one bed, the other bed in the 
room not tumbled, and the male was up and dressed, but witness 
did not know where he staid that night ; Held, not sufficient to 
warrant a verdict of guilty. State v. Waller, 401. 


FRAUD: 
1. A mortgage on a stock of goods which contains a provision that the 


mortgagor is to remain in possession for at least nine months, and 
a further stipulation that ‘‘ in case of removal or attempt to remove 
the same (the goods) from the town of H, and an unreasonable de- 
preciation in value, or from any other cause the security should be- 
come inadequate,” the mortgagee may take possession, affords the 
most cogent intrinsic evidence of fraud. Cheatham v. Hawkins, 
161. 


2. The presumption of fraud thus arising is almost irresistibly strength- 


ened by evidence aliwnde that the mortgagor was insolvent at the 
time of the conveyance, and all his other property under mort- 
gage, and that afterwards he continued in possession, and made 
additions to the stock, and applied the proceeds of his sales to his 
family and personal expenses and the payment of his other debts. 
Ibid, 


See Contract, 4, 5, 8; Deed, 7; Evidence, 8; Practice, 31, 33, 34. 


‘*FUTURES ”—See Contract, 10. 


GARNISHEE—See Attachment; Recordari, 4. 


GENERAL CHARACTER—See Homicide, 5. 


GENERAL VERDICT—See Judge’s Charge, 4. 


GRAND JURY-—-See Jury. 


GRANT—See Action to Recover Land, 4. 


GRANTOR AND GRANTEE—See Deed, 7. 


GUARDIAN AND WARD: 
In an action on a guardian bond, the evidence was that a female ward! 








more than a year after arriving at full age, in presence of her 
mother and under the advice of her attorney, received payment of 
the sureties—in discharge of their liability—of an amount agreed 


34 
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upon in a former suit-on the same bond, and a judgment was ren- 
dered for the same, and no unfairness imputed; J¢ was held— 

(1) That there was evidence to support the finding of the jury in 
favor of defendant sureties. 

(2) That in such case it was error in the court to order a reference 
to take an account of the guardianship. Dean v. Ragsdale, 215. 


See Bankruptcy, 2, 4; Practice, 12. 
« HANDWRITING—See Justices of the Peace, 1. 
HEARSA Y—See Evidence, 11. 
HIGHWAY—See Indictment, 1. 


HONESTEAD: 


1. Under Art. X, § 5 of the constitution, a widew is not entitled to a 
homestead in the lands of her husband if he die leaving children— 
minors or adults. Wharton v. Leggett, 169. 


2. A sheriff is not liable to amercement for failure to have in court the 
amount of an execution issued upon a judgment for a debt con- 
tracted prior to 1868, when the judgment debtor has no property, 
real or personal, in excess of his exemptions under article ten of 
the constitution. Richardson v. Wicker, 172. 


3. The provisions of the exemption laws (constitution, Art. X, and the 
statutes passed in pursuance thereof,) so modify chap. 106, § 15, 
Bat. Rev., as not to authorize the infliction of the penalty therein 
imposed for obedience to said exemption laws. Jbdid. 


4. The homestead act of 1867 (ch. 61, act 1866-’67) is in fuil force as 
against all debts contracted after its ratification and prior to the 
adoption of the constitution of 1868. Harle v. Hardie, 177. 


5. To entitle.a judgment debtor to the homestead provided in the act 
of 1867, against a debt contracted after its ratification, and prior 
to the adoption of the constitution of 1868, such homestead must 
have been allotted to him unde the provisions of the act prior to 
the contracting of the debt. did. 


6. As against such debt, the judgment debtor is entitled to the personal 
property exemption of five hundred dollars under Art. X, § 1, of 
the constitution, more property not being thereby exempted than 
was exempt under existing Jaw (ch. 61, acts 1866-’67) when the 
debt was contracted. J did. 


7. Property seized under attachment is only u legal deposit in the hands 
of the sheriff to abide the event of the action, and after judgment 
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against the defendant, he is entitled to the same exemptions in the 
property attached as he would have been had there been no at- 
tachment. Gamble v. Rhyne, 183. 


8. In an action upon a sheriff’s bond, where the breach alleged was the 
failure to sell certain personal property under execution, which 
was in the possession of the sheriff, having been attached by him 
in the action in which judgment was rendered, such judgment be- 
ing founded upon a debt contracted prior to 1868; Jt was held, to be 
error to exclude evidence terding to show that the judgment 
debtor was entitled to the property attached as his personal pro- 
perty exemption. Jdid, 

9. A judgment debtor is entitled to exemptions under constitution, 
Art. X, § 1, against a debt contracted between February 25th, 1867, 
and the adoption of the constitution of 1868. Quere, as to ex- 
emptions in personalty against a debt contracted prior to Febru- 
ary 25th, 1867. did. 

10. The laws enacted for carrying out the provisions of the constitu 
tion, Art. X, § 1, (Bat. Rev., ch, 55,) are void against debts con. 
tracted prior to the adoption of the constitution, April 24th, 1868. 
Gheen v. Summey, 187. 


il. Where a homestead was allotted to a judgment debtor in 1870, 
against a debt contracted prier to 1868, and on appeal of the judg- 
ment creditor to the township board of trustees, the homestead 
was again allotted to the judgment debtor; J¢ was held, that the 
judgment creditor was not thereby estopped from proceeding now 
to collect his debt by a levy upon and sale of said homestead. 
Ibid. 

12. The action of a sheriff in assigning a homestead by metes and 
bounds is not needed to any extelht to vest the right, but merely as 
finding the quantum so as to enable him to ascertain the excess, if 
any. Jbdid 


HOMICIDE: 

1. Upon removal of a trial for murder the transcript of the record 
showed that the prisoner was brought to the bar of the court, ar. 
raigned, plead not guilty, and then remanded to jail; Held, that it 
appeared with sufficient certainty‘the arraignment was in open 
court. State v. Chavis, 353. 

2. The similiter to the tender of issue upon the plea in such case need 
not be entered of record. did. 

8. Where there is but slight provocation, if the killing be done with an 
excess of violence out of all proportion to the provocation, it is 
murder. Ibid, 
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4. Therefore, where the prisoner and two others, being intoxicated and 
using vulgar and profane language, met the deceased quietly com- 
ing along a public road and assaulted him, he using.a fence rail in 
his defenee, but not striking; and in the progress of the fight, they 
knocked him down witha rai); he rose up, rap, was pursued 130 
yards by them, stabbed with a knife and killed; Heid to be mur- 
der. did. 


5. Held further, that on the trial in such case, evidence of the violent 
charaeter of the deceased was properly rejected. It does not fal} 
within the exception to the general rule against the admissibility 
of such evidence. Ibid. ’ 

6. Where a jury, charged in a case of capital felony, retired at 12 
o’clock on Saturday night for deliberation, and were discharged at 
6 o'clock the next evening, Sunday, before verdict, because ‘‘ it 
appeared they could not agree,” i was eld, that the prisoner was 
entitled to be discharged. State v. MeGimsey, 377. 

3. The facts which constitute the necessity for discharging a jury be- 
fore verdict must be distinctly found by the judge and set out in 
the reeord. The facts found are conelusive, and the law arising 
thereon reviewable. Ibid. 

8. The expiration of a term of court ie no ground for diseharging a 
jury before verdict. The term may be continued for the purpose 
of the trial. Bat. Rev., ch. 33, $108. Ibid. 


9. The fact that under the eircumstanees of this ease the eourt sat on 
Sunday, is not assignable for error. Ibid. 

10. On trial for a capital felony, a juror was withdrawn and a new trial 
granted at the request and by the consent of the prisoner and 
his eounse] at 12 o’clock on Saturday night of the second week of 
the term; Held, that the prisoner was not entitled to be discharged. 
State v. Davia, 38A. 


11. A prisoner charged with a capital felony has no right to more than 
twenty-three peremptory challenges to the jury. Ibid. 

12. A post mortem examination of the body of a deceased person alleged 
to have been poisoned, and a chemical analysis of organs and tis- 
sues taken therefrom, may be had without the presence of the 
prisoner or his counsel. State v. Bowman, 432. 


18. When properly moved by counsel, and when the evidence makes 
the distinction relevant, it is error for the judge to fail to discrim- 
inate between a homicide where the prisoner enters the fight with 
a deadly weapon prepared beforehand, and one where, being hotly 
pressed, he uses such a weapon on the impulse of the moment. 
To ignore the distinction in such case is to confound murder and 
manslaughter. Séatev. Barnwell, 466. 







































14. Where, on a trial fer murder, express malice is shown’ to have once 
existed, but a subsequent reconciliation, followed by fresh prov- 
ocation, is proved, the law will refer the motive of the slayer to 
the recent provocation and not te the antecedent malice, unless 
the special circumstances of the case forbid such a presumption. 
Ttid. 

See Evidence, 13, 14, 15, 16; Judge’s Charge, 7, 9, 10, 11, 12; Practice, 
44; Witness, 9. 


HUSBAND AND WIFE: 

1. In an action of foreclosure, it was alleged that a note was made 
by the wife for money borrowed by her, and to secure its pay- 
ment the husband and wife joined in a mortgage deed of her 
land; a third party claiming an interest therein, was made a 
defendant and demurred to the complaint, for that, it did not 
state a eanse of action against the feme defendant so as to sub- 
ject her land to sale, the nete net having been made with the 
written consent ef her husband, and the ceurt sustained the 
demurrer; Held, to be error. Newhart vy. Peters, 166. 

2. A mortgage deed of husband and wife conveying the wife’s land 
to secure payment of a debt, is binding upon the wife. J bid. 


See Inaprisonment; Parties, 1. 
“IDEM SONANS "See Forgery, 3. 
{LLEGAL CONSIDERATIGN—See Contract, 11; Deed, 7. 
IMPEACHING DECREE—See Praetice, 11. 


IMPRISON MENT: 


Where it appeared that a husband beat his wife in great excess, 
without excuse er provecation, and to such a degree of cruelty 
as to indicate malice towards her, it was held, that a sentence of 
imprisenment for two years in the county jail on his eenviction 
for the assault and battery, was not in violation of the eonstitu- 
tion. State v. Pettie, 367. 


IMPROVE MENTS—See Tenants in Common, 1. 
INCAPACITY OF ANCESTOR—See Deed, 6. 
INCUMBRANCE—See Mortgage, 2. 


INDICTMENT: 
1. The public have only an easement in a highway te pass and repase 
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along the same, and when one stops in the road and uses loud 
and obseene language, he becomes a trespasser, and the owner 
of the land has the right to abate the nuisance which he is crea- 
ting ; and in case the trespasser is armed with a pistol and acting 
in a belligerent manner the principle of molliter manus does not 
apply. State vy. Davis, 351. 

2. An indietment for disposing of mortgaged property under the 
act of 1873-74, ch. 31, is fatally defective, if it fails to set forth 
that the lien was in force at the time of the sale, the party to 
whom sold, and the manner of disposition. State v. Burns, 376. 


3. An indictment concluding against the ‘foree’’ instead of the 
“form” of the statute is sufficient. Bat. Rev., ch. 33, § 60, 66. 
State v. Danis, 384, 


4; An indictment will not be quashed on the ground of a defect in 
the accusing body, unless the motion is made at the earliest op- 
portunity after bill found—on arraignment of defendant. State 
v. Baldwin, 390: 

5. An indictment alleging that defendant, a jailor, did negligently 
permit the escape of prisoners charged by the superior court 
with murder, and that said prisoners were duly committed to 
his custody as jailor, is sufficient. IJ bid. 


6 An indictment for false pretence, charging that defendant repre- 
sented a horse which he had traded to prosecutor, ¥to be all right, 
whereas in truth and in fact he was not all right, but diseased to 
such an extent as to render him worthless,’ is too vague and 
indefinite, and a motion in arrest of judgment after conviction 
was properly allowed. S/ate v. Lambeth, 393. 

7. In an indictment for obtaining goods by false pretence, no aver- 
ment of the value of the property need be made. State v. 
Gillespie, 396. 

8. A. defect in an indictment in stating the time imperfectly, where 
it is not of the essence of the offence, is cured by statute. Bat. 
Rev., eh. 33; § 66, State v. Jones, 415. 

9. An indictment which contains several counts charging different 
felonies of the same grade and subject to the same punishment 
may be quashed on motion made in apt time, or the solicitor 
required to elect on which he will proceed. State v. Reel, 442. 


10. But in sueh case it is not error to refuse to arrest judgment after 
conviction. Ibid. 


11. It is not error to refuse a motion to quash an indictment not 
made inapttime. State vy. Blackburn, 474. 


12, A trader is one who sell goods substantially in the form in 
which they are bought, and who has not converted them into 


























another form of property by his skill and labor; Therefore, one 
who carries on the business of buying timber and converting it 
into lumber for sale is a manufacturer, and not liable to indict- 
ment for failure to pay the tax and obtain a license as provided 
in the revenue act of 1877, ch. 156, § 12, 31. State vy. Chadbourn, 
479. 


See Forgery ; Judge’s Charge, 4; Jury, 3; Betailers, 1; Trial, 
INFERIOR COURT—See Appeal, 2. 
INFERIOR COURT CLERK—See Clerk Superior Court. 


INJUNCTION : 


1, A person in the quiet possession of real estate as owner, may ob- 
tain an injunction to restrain others from dispossessing him by 
means of process growing out of litigation to which he is not a 
party. Banks y. Parker, 157. 


2. A mortgaged to B 940 acres of land, and thereafter conveyed to 
C his right of redemption in 220 acres. Subsequently, A made 
to B another mortgage on the unsold portion of the land and 
considerable other property, to secure a large additional indebt- 
edness and a small balanee on the first debt. B sold the entire 
tract of 940 acres under both mortgages at the same time, 
brought ejectment and recovered judgment against the widow of 
C in possession ef the 220 acres; Held, that the heirs of C, also 
in possession, were entitled to an injunction against the enforce- 
ment of such judgment until the equities between all the parties 
could be declared. J bid. 


See Practice, 28, 35, 36, 37. 
INJURY TO PEBRSON—See Arrest and Bail. 
INSANE PERSON—See Deed, 6. 


INSOLVENCY-—See Contraet, 5. 


INSURANCE : 


1. Under a fire insuranee policy requiring notice te be given if the 
insured premises become vacant, and the assured fails for six 
weeks te give such notice, it is inexcusable neglect which will 
relieve the company from liability in case of loss by fire oecur- 
ring within the period of the vacancy. Alston y. Ins Co., 326, 
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2. Such notice must be given in a reasonable time. And it seems 
that a company would not be discharged from its obligation if 
no notice is given of a temporary interruption of continuous 
possession incidental to a change of tenants. Ibid. 


INTENT—See Deed, 7; Fraud, 3. 


INTEREST IN EVENT OF ACTION—See Witness. 


INTERFERING CONVEYANCES—See Action to recover land, 3. 


INTERLOCUTORY ORDER—See Appeal, 1; Mortgage, 1. 


IRREGULAR JUDGMENT—See Judgment, 3; Practice, 23, 24. 


IRRELIGIOUS JUROR—See Jury, 5. 


JAILOR—See Indictment, 5. 


JUDGE’S CHARGE: 





1. Upon an issue involving the mental condition of a party to a con- 
tract, the court charged the jury in regard to the evidence of a 
physician of thirty years standing, ‘‘that the law attaches peculiar 
importance to the opinion of medical men who have the oppor- 
tunity of observation upon a question of mental capacity, as by 
study and experience they become experts in the matter of bodily 
and mental ailments;” Held, to be n0 invasion of the province of 
the jury. Flynt v. Bodenhamer, 205. 


2. It is not the duty of the court to charge the law upon any single se- 
lected fact, but to charge the law on the case as it is in reference to 
the whole facts as the jury may find them. Wilson v. White, 280. 


8. It is not error in the court to refuse to charge upon a supposed state 
of facts which do not appear in the evidence; nor to state an ab- 
stract principle of law not applicable tothe facts. State v. Chavis, 
353. 

4. Where there are three counts in an indictment, it is not error in the 
court to tell the jury to disregard two of them and consider only 
the third; and a genera) verdict of guilty under sueh instruction 
will be applied to the third count. Statev. Leak, 403. 

5. Where the judge charged that if the jury should find that defend- 

ant in alleging an alidi on the trial of an indictment was guilty of 

falsehood and misrepresentation as to his whereabouts, they might 



















consider such falsehood as additional evidence of guilt; Held to be 
error. State v. Byers, 426. 


6. Remarks of Diutarp, J., as to the proper charge in cases where an 
alii is relied on asa defence. J did. 


7. It is not error in a judge, after giving an instruction asked by the 
prisoner on a trial for murder, that he was entitled to an acquittal 
unless the state proved him guilty beyond a reasonable doubt, to 
superadd thereto, that when a willful killing was proved the law 
presumed malice and the burden of showing mitigating circum- 
stances was thrown on the prisoner. State v. Bowman, 432. . 


8. Nor is it error where the court refused to charge, that in case one of 
the jury had a doubt as to the guilt of the prisoner the other jurors 
should yield to him. J did. 


9. The prayer was, that every link in the chain of circumstantial evi- 
dence must be as satisfactorily proved as the main fact of the 
murder; and the judge in reply said, that in a case in which the , 
jury are asked to convict on circumstantial evidence they must be 
fully satisfied of every link in the chain; Held to be a substantial 
compliance with the prayer. J did. 


10. Where declarations were offered as evidence on a trial for murder 
as having been made in prisoner’s presence and not contradicted 
by him, ¢ was held to be properly left to the jury to determine 
whether they were made in his hearing, whether he understood 
them, what his conduct was on the occasion, and to say what 
value should be attached to these circumstances as _ tending to 
prove the prisoner’s guilt. Ibid. 


11. On the trial of an indictment for murder, it was in evidence that 
the prisoner had escaped from jail the day previous to the homi- 
cide, where he had been confined on a charge of larceny; that the 
deceased, an acting constable and deputy sheriff, went at night 
with a posse to arrest him and sat down in the edge of a path, near 
prisoner’s house; that the prisoner came along the path and was 
commanded by deceased to ‘‘halt and give an account of yourself,” 
when he fired and killed deceased; that it was a dark night, but 
the prisoner could have seen the sheriff’s posse; Held, to be error 

4 . in the court below to refuse to charge ‘‘ that if deceased did not 
1 make known to prisoner and prisoner did not know he was an of- 
4 ficer the offence was manslaughter.” State v. Alford, 445. 


12. On the trial of an indictment for murder, where the homicide oc- 

curred at the house of one C, the state offered in evidence the 
declarations of the prisoner *‘ that he had killed him (the deceased) 
in self-defence; that he had got a gun at one F’s and shot him at 
C’s,” &c., and also, ‘‘ that he had shot him through and through 
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and had cut his way out; that G (the deceased) and his crowd had 
waylaid him on the road near Y’s, and he had cut ais way out;” 
Held, to be error tu charge the jury ‘‘ that there was no evidence 
that the deceased and others were banded together at C’s for the 
purpose of taking the life of the deceased.” State v. McKinsey, 
458. 


See Contract, 6; Evidence, 7; Homicide, 18; Practice, 32, 43. 


JUDGE’S DISCRETION: 
Sve Evidence, 10; Imprisonment; Jury, 7; Practice, 2, 32, 38; Wit- 
ness, 7. 


JUDGE OF THE SUPERIOR COURT: 
See Claim and Delivery, 2; Constitution; County Commissioners, 3; 
Evidence, 7; Jurisdiction, 2; Jury, 1, 18; Practice, 4, 9, 10, 32, 
34, 38; Sheriff. 


JUDGMENT : 
1, When there is no defect of jurisdiction, a judgment will not be 
“set aside to let in a defence, however meritorious, which the 
party cast neglected to make in apt time. Walton y. Walton, 26. 


2. A judgment by default where the defendant has accepted service 
of the summons, but fails to appear and answer the complaint, 
the suit being on an instrument for the payment of money only, 
is regular in all respects. Ibid. 

3. ‘A stranger to an irregular judgment cannot be heard to move its 
vacation. J bid. 

4. A docketed judgment, rendered against an administrator in his 
representative capacity, where administration was granted before 
July ist, 1869, creates no lien upon his land. To have that 
effect, the plaintiff must issue execution de bonis testatoris, 
and, upon the return of nulla bona thereto, give notice to the 
defendant to show cause why execution be bonis propriis should 
not be awarded. Williams v. Green, 76. 


See Injunction, 2; Justices of the Peace; Mortgage, 2; Practice, 
10, 14; Tenants in Common, 5. 


JUDICIAL SALE—See Purchaser, 1, 2. 


JURISDICTION : 


1, The superior court is one of general common law jurisdiction 
over all actions ex contractu, when the principal sum demanded 




















is more than two hundred dollars, and other causes which may 

be allotted to it by the general assembly within the limits of the 
constitution. Art. IV, §12. Walton v. Walton, 26. 

2. The refusal of a judge to grant a motion for want of jurisdiction, 
is no bar to an entertainment of the motion by a judge having 
jurisdiction. Bank v. Wilson, 200. 


3. The superior court in term has jurisdiction of an action by a cred- 
itor against an administrator for breach of a contract made by 
his intestate. Shields v. Payne, 291. 


4, The superior court has jurisdiction of a misdemeanor for failing 
to list purchases under the revenue act of 1876-°77, ch. 156, § 12, 
unless it appears that a justice of the peace has assumed juris- 
diction under the provisions of the act of 1868-’69, ch. 178; es- 
pecially as the word ‘“‘exclusive”’ is omitted in the amended 
constitution, Art. IV, §27. State y. Anderson, 429. 


See Judgment, 1; Justices of the Peace, 4. 


JURY: 


1. While it is a subject of just animadversion that the presiding judge 
requested the sheriff, in the course of making up a jury; to sum- 
mons a talesman of a particular color, such a request, though 
acted upon by the sheriff, is not assignable for error where it does 
not appear that the party cast has exhausted his challenges. Cape- 
hart v. Stewart, 101. 


Relationship of a juror to a prisoner is good ground of challenge. 
State v. Baldwin, 390. 

83. Upon motion made in apt time, an indictment will be quashed 
where one of the grand jury who found the bill was a party to 
an action pending and at issue in the superior court. Bat. Rev., 
ch. 17, § 229(g). State v. Smith, 410. 

. Such juror is incompetent, and the defendant in a criminal action 
is not required to show affirmatively that the juror was present and 
participated in the deliberations of the grand jury when the bill 
was found. Jdid. 

5. On a trial for burglary the prisoner offered to show, upon informa- 
tion received since the verdict of guilty, that one of the jurors who 
tried the cause was an atheist, and the court refused; Held, not to 
be error. State v. Davis, 412. 

6. The challenge propter defectum should be made before the juror is 
sworn,—otherwise the prisoner waives his right of challenge. 
Ibid. 

7. Where the ground of objection to a juror existed at the time he was 

sworn, but was not discovered until after verdict, the court may, 
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in its discretion, allow the challenge and grant a new trial. Its 
refusal to do so is not reviewable. J did. 

8. A juror was passed to the prisoner, who challenged him for cause, 
and on veir dire he stated he had formed and expressed the opinion 
that the prisoner was not guilty, and the court then allowed the 
challenge of the state and directed the juror to stand aside; Held 
not to be error. State v. Jones, 415. 

9. The usual and proper question by which one offered as a juror on 
a trial for murder is examined on his voir dire as to his bias against 
the defence, ‘‘ have you formed and expressed the opinion that 
the prisoner at the bar is guilty?” refers to every grade of homi- 
cide, and obviates the necessity of specially interrogating the 
juror as to whether or not he has formed and expressed the opin- 
ion that the prisoner “is guilty of either murder or manslaughter.” 
Especially is this so when the ordinary formula is explained by 
the judge, in the presence of the juror offered, as including man- 
slaughter. State v. Matthews, 417. 

10. The jury are the sole judges of the weight of testimony. State v. 
Bowman, 432. 

11 A juror who stated on his voir dire that he had conscientious scru- 
ples against capital punishment is incompetent. J did. 

12. A juror related to the prisoner and deceased is not indifferent, and 
may be ordered to stand aside before he is sworn. State v. Boon, 
461. 

13. It is the duty of the court to see that a competent, fair and impar- 
tial jury are impannelled on the trial of criminal actions. J did. 

14. Objection to an order directing the sheriff to summon a special ve- 
nire of persons possessing particular qualifications, or to any al- 
leged irregularity in the formation of a jury, or to the right of the 
state to challenge for cause, must be taken before verdict and in 
apt time. Ibid. 

See Contract, 9; Evidence, 7; Guardian and Ward; Homicide, 6, 7, 8, 
11; Judge’s Charge, 1. 


JUSTICES OF THE PEACE: 

1. A justice’s court is not a court of record, and it is customary and 
proper to admit its judgments in evidence upon proof of the hand- 
writing of the justice, of his being in office at the time, and the 
rendition of the same-within his county. Reeves v. Davis, 209. 

2. A justice is under no obligation to write out and sign his judgments 
with his own hand. He may have them written and his name 
signed thereto by another, in his presence and under his supervis- 
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ion, without becoming obnoxious to the charge of delegating his 

judicial powers. Jbdid. 

8. Ordinarily, it is the duty of a justice of the peace to pronounce his 
judgment on the day of trial, but in cases of difficulty, he may 
reserve his decision until he can be properly advised, and after- \ 
wards enter judgment and give the parties notice of his action. 

Ibid. 

4. The criminal jurisdiction of justices of the peace is confined to cases 
where the punishment cannot exceed a fine of fifty do!lars or im- 
prisonment for thirty days. State v. Hdney, 360. 

See Clerk of Superior Court; Evidence, 5; Jurisdiction, 4; Recordari, 

1, 2. 













LACHES-— See Creditor, 2. 


LANDLORD AND TENANT —See Action to recover land, 6. 






LAPPAGE—See Action to recover land, 3. 






LEGAL DEPOSIT—See Homestead, 7. 







LEGAL ESTATE—See Deed, 7. 







LEGAL SERVICE—Seed@?rocess. 







LEGISLATIVE POWER —See Constitution. 






LENDER—See Contract, 11. 






LEX LOCI CONTRACTUS—See Contract, 12. 






LIQUOR SELLIN3—See Retailers. 


MALICE—See Evidence, 13; Homicide, 14. 







MANDAMUS—See County Commissioners, 4; Elections. 





MANSLAUGHTER—See Homicide. 


MANUFACTURER—See Contract, 1; Indictment, 12. 






MEDICAL MEN—See Evidence, 4; Judge’s Charge, 1. 








542 INDEX. 





MISTAKE—See Evidence, 8. 
MISTRIAL—See Practice, 12. 


MOLLITER MANUS—See Indictment, 1. 


MORTGAGE : 


1. A decree of sale in an action to foreclose a mortgage should, first, 
fix a reasonable time within which the mortgagor may redeem, and 
second, require the commissioner to report the bid made at the 
sale, which confers no right on the purchaser until confirmed by 
the court and an order for the title made and executed. It isan 
interlocutory decree, and subject to the control of the court. Me- 
bane v. Mebane, 34. 


2. The purchaser of mortgaged property subject to a judgment lien, 
under an agreement that the purchase money shall first be applied 
to the discharge of the incumbrance, must see to it at his peril that 
it is actually so applied. Waring v. Wadsworth, 345. 

See Deed; Husband and Wife, 2. 


MORTGAGOR AND MORTGAGEE—See Deed; Fraud; Husband and 
Wife, 1, 2; Injunction, 2; Practice, 13, 20. 


MORTGAGE OF PERSONALTY—See Contratt, 3; Fraud; Indictment,2. 


MOTION—See Bankruptcy, 1; Costs, 2; Jurisdiction, 2; Practice, 18, 27, 
83, 34, 35. 


“MUNICIPAL PURPOSES”—See Taxes, 10. 

MURDER—See Homicide. 

MUTUAL INTENT—See Deed, 7. 

NATIONAL BANK STOCK—See Taxes, 9. 

NEGLIGENCE—See Claim and Delivery, 2; Creditor, 2; Insurance, 1. 
NEW TRIAL—See Practice, 4, 39, 42. 


NON COMPOS MENTIS—See Deed, 6. 
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NON-RESIDENT TAX-PAYER—See Taxes, 8. 
NON-SUIT—See Practice, 19. . 
NOTE —See Contract, 2. 


NOTICE—See Contract, 13; Deed, 6; Insurance, 1,2; Judgment, 4; 
Justices of the Peace, 3; Surety and Principal, 2. 


NUISANCE—See Indictment, 1. 
OFFICIAL BOND: 

1, The decision in Wilmington v. Nutt, as reported in 78 N. C., 177, 
to the effect that ‘‘the sureties on the official bond of a clerk of 
the superior court of New Hanover county, conditioned accord- 
ing to the provisions of C. C. P., § 137, are liable to an action 
by the city of Wilmington to recover taxes collected by the 
clerk upon inspector's licenses under private acts 1870-71, ch. 
6, although the bond was executed prior to the passage of the 
act,”’ accords with both principle and authority, and must stand 
as first delivered, City of Wilmington v. Nutt, 265. 

See Bankruptzy, 2; County Commissioners ; Taxes, 6, 7, 

OFFICE AND OFFICER—See Clerk of Superior Court. 
OFFICER, KILLING OF—See Judge's charge, 11. 

**OPEN COURT ’’—See Trial, 2. 

OPENING BIDDINGS—See Sale of Land. 

ORDER OF SALE—See Practice, 17, 18. 

ORIGINAL JUDGMENT DISCHARGED—See Costs, 2, 

PAROL AGREEMENT TO CONVEY LAND—See Evidence, 8, 9, 
PAROL TESTIMONY—See Evidence, 6, 8, 9. 


PAROL TRUST—See Evidence, 8, 9; Practice, 24. 
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PARTIES: 


1. In an action to foreclose a mortgage executed by a seme covert and 
ber husband upon her separate estate to secure a debt of the hus- 
band, the personal representative of the husband (he being de- 
ceased) is a necessary party. Mebane v. Mebane, 34. 

2. The propounders and caveators to & contested will are parties to the 
proceeding within the spirit and meaning of C. C. P., § 343, 
which excludes the testimony of parties in certain cases. Pepper 
v. Broughton, 251. 


See Husband and Wife, 1; Practice, 29, 30; Taxes, 6; Witness, 5, 6. 
PARTITION OF LAND—See Tenants in Common. 


PARTNERSHIP: 


Where a settling partner, after the dissolution of the firm, gives a draft 
in payment of a partnership debt, he cannot waive protest so as 
to bind his former copartner, especially when the latter has been a 
dormant member. Mauney v. Coit, 300. 

. 


PENALTY OF BOND—See County Commissioners, 2. 
PEREMPTORY CHALLENGES—See Homicide, 11. 

PERSONAL PROPERTY EXEMPTION—See Contract, 5; Homestead. 
PETITION TO REHEAR—See Practice, 23, 25. 

PHYSICIAN—See Evidence, 4; Judge’s Charge, 1. 


PLEADING: 
Where an allegation in the complaint is not denied in the answer, it is 
admitted and is as effectual as if found by a jury. Bonham v. 
Craig, 224. 
See Action to Recover Land, 2, 6; Evidence, 9; Husband and Wife, 
1; Judgment, 2; Practice, 1, 2, 3, 14, 15. 


PORT WINE—See Retailers, 2. 


POSSESSION—See Action to Recover Land; Claim and Delivery, 1, 2; 
Deed, 7; Evidence, 3; Injunction, 1. 


POST MORTEM EXAMINATION—See Homicide, 12. 
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PRACTICE: 


1. 


11. 


12, 


Where it appeared that a defendant made no defence to the action, 
but suffered judgment to be entered against him ina justice's 
court in March, 1874, and appealed to the superior court, but failed 
to answer or ask for leave to do so until the trial in December, 
1877, and the court refused to allow a plea of counter-claim then 
to be set up; Held, not to be error. Johnson v. Rowland, 1. 


In such case, the reception or rejection of the plea is a matter ad. 
dressed to the discretion of the judge, and is not reviewable. Idid- 


. It is competent for the superior court, on the trial of an appeal from 


a justice of the peace, to allow the defendant to set up a counter- 
claim not made on the trial before the justice. Thomas v. Simp 


son, 4. 


. Where the judge who presided at the trial goes out of office without 


making up a case of appeal, and the appellant is in no default, a 
new trial will be awarded. Simonton v. Simonton, 7. 


. Where there is no statement of the facts proved at the trial in the 


court below, and no error appears on the record, this court will, 
on appeal, affirm the judgment. Paschall v. Bullock, 8. 


. Where no error is assigned in the ruling of the court below, this 


court will, on appeal, affirm the judgment. Bank of Washington 
v. Creditors, 9. 


. Where the case of appeal fails to disclose the errors assigned below, 


the rule is to affirm the judgment; but if it appear from the record 


that other parties are necessary to a final determination of the 
matters involved, the rule will be relaxed and the cause remanded 


that they may be brought in by legal process. Brooks v. Headen, 11. 


. Where a certiorari returned te this court shows an imperfect record 


and no statement of the case, a new writ of certiorari will not be 
granted; but the appeal will be dismissed. Skinner v. Badham, 14. 


. Upon an appeal from an order refusing to vacate a judgment under 


C. C. P., § 133, it is the duty of the judge to find the facts, so that 
this court may decide whether in law they amount to mistake, in- 
advertence, or excusable neglect. Oldham v. Sneed, 15. 


. A court may vacate or modify its judgment during the term. Haly- 


burton v. Carson, 16. 

A final decree rendered by a court of competent jurisdiction can be 
impeached only in a direct proceeding for that purpose. wre v. 
Paxton, 17. 

Where in an action by a guardian to impeach a former decree, it 
appeared that alleged expenditures for the benefit of the ward 
should be ascertained before final judgment, it was held, not to be 


35 














error in the court to direct a mistrial and order a reference, with- 
out prejudice, to take an account. OC. C. P., § 245(2). Sutton v. 
Kchonwald, 20, 


13. Plaintiff mortgagee was administrator of one of two. mortgagors, 
whose heirs and the other mortgagor were defendants in an action 
to foreclose a mortgage; the property conveyed was inadequate to 
pay the debt, atid the mortgagor in possession insolvent; plaintiff 
denied an alleged payment of the debt and the existence of assets 
in his hands applicable thereto; Held, that in such case it was not 
error in the court on application of the plaintiff to appoint a re. 
ceiver to secure the rents and profits pending the litigation. 
Kerchner v. Fairley, 24 


14. Where the plaintiff sues, in a form of action peculiat to a court of 
law under the old system, on a contract made prior to the ratifica- 
tion of C. C. P., judgment against the defendant upon overruling 
demurrer is final. Matthews v. Copeland, 20. 


15. The act (Bat. Rev., ch. 17, § 131), which provides that after the de- 
cision of a demurrer interposed in good faith, the judge shall al- 
low the party to plead over, has no application to actions on con- 
tracts entered into prior to the ratification of the C.C. P. 2 did. 


16: Upon a motion under the code, § 183, to vacate a judgment ren- 
dered in an action to foreclose a mortgage, where it appeared that 
defendant’s counsel had not been informed of the nature of the 
defence on account of his absence and the illness of defendant, and — 
that he had consented to the judgment, supposing the matter to 
be understeod by defendant; that defendant afterwards learning 
that the debt was larger than she had been led to believe when 
mortgage was made (by herself and husband, now deceased, upon 
her separate estate), employed other counsel to procure an in- 
junction, &c., but stopped the proceedings on the assurance of 
plaintiff's counsel that no objection would be made to setting 
aside the judgment on payment of costs; that the land had been 
sold under the judgment and bought by the plaintiff; and that the 
defendant had a meritorious defence to the action; Jt was held, 
that the facts constituted excusable negligence on the part of the 
defendant, and the judgment was Properly vacated in the court 
below. Mebane v. Mebane, 34. 


17. In entering a decree for the sale of land of a deceased person for the 
payment of debts, the court should make inquiry (either by refer- 
ence or the examination of witnesses) as to the proper manner, 
terms and conditions of sale; and a refusal to do so, on motion, is 
error. Haywood v. Haywood, 42. 

18. A presentation of an order of sale in such case to the court, con- 

taining a clause of reference to inquire and report as to the man- 
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ner and terms on which the sale should be made, which was 
stricken out by the court, is equivalent to a motion that the neces- 
sary proof be taken, and a denial of the same. J did, 


19. A non-suit is not permitted under the ptesent practice, when a 


counterclaim is set up by the defendant, who thus in turn prose- 
cutes his counter-claim against the plaintiff for its recovery. Pur~ 
nelly. Vaughan, 46 


20. Where the plaintiff, alleging usury, &c., asked the cancellation of a 


certain mortgage executed by him to defendants, and enjoined the 
defendants from selling certain land under the mortgage until the 
controversy between them as to the amount due should be settled; 
and an account was stated by which the amount of principal 
money due from plaintiff to defendant was ascertained. neither 
party excepting; Jt was held, that the plaintiff was not entitled at 
that stage of the proceedings to dismiss his action against the will 
of the defendants. did. 


21. Where a purchaser fails to pay the note for the purchase money 





of land sold under a decree, the court will, upon notice, order a 
resale and charge him with the deficiency, in case the price ob+ 
tained is not enough to pay what is due on the note. And this, 
without the coneurrence of the delinquent purchaser, Ez parte 
Yates, 6 Jones Eq., 212, modified. Pettitlo Ez parte, 50. 


22. Equity suits pending at the adoption of the Code and transferred 


to the superior court docket, should be tried and conducted up 
to final judgment, according to the old rules of equity proce+ 
dure. Runnion v. Ramsay, 60 


23. Under the old system, a petition to rehear was the proper mode 


of assailing a preliminary degree for irregularity. J id. 


24. The parties plaintiff to the decree attacked, alleged that their an- 


cestor and the ancestor of the defendants had made a parol 
agreement to purchase jointly a tract of land and share the ex- 
penses of improving the same; and that defendants’ ancestor 
had taken the title to himself alone, although payments and 
improvements on the land had been made by both parties; the 
defendants denied the agreement for a joint purchase and the 
payments and improvements by the plaintiffs’ ancestor; Held, 
that a decree directing an account to be taken of the payments 
and improvements, and, at the same time, declaring a trust in 
favor of the plaintiffs, is irregular and improper, and will be 
vacated on a petition to rehear. Jdid. 


25. A petition to rehear will be granted when it clearly appears that 





a former decision of this court resulted from ovetlooking mate+ 













rial admissions in the pleadings of the prevailing party. Mason 
v. Pelletier, 66. 


26. An order appointing a receiver will not be made when the party 
epplying for the same has not established ar apparent right to 
the property in litigation, and where it is neither alleged nor 
shown that there is danger of waste or injury to the property, 
or loss of the rents and profits by reason of the insolvency of 
the adverse party in possession. TJwitty v. Legan, 69. 

27. A party ought not to be harassed by successive motions for 
an order made fn the progress of a cause, when the motion, after 
full investigation has once been refased, unless upon facts there- 
after transpiring, which make an essentially new and different 
ease. Jones vy. Thorne, 72. 

28. The granting or refasing an order for an injunction or for the ap- 
pointment of a receiver, is not a mere matter of discretion in 
the judge, and either party dissatisfied with his ruling may have 
it reviewed. J did. 

29. No appeal lies to this court from the refusal of the court below to 
order the cancellation of a bond given by the purchaser of land 
sold under decree of court, and to dismiss the proceedings in the 
eause on account of alleged defects in the pleadings and parties 
which would prevent the purchaser from obtaining a perfect title, 
such refusal being based on the ground that the papers in the 
cause were not in a condition to make such order, and that all 
parties in interest were not before the court. Capel v. Pee- 
bles, 90. 

$0. In sueh case the refusal of the court below to dismiss the proceed- 
ings and order a cancellation of the bond without giving reason- 
able time to perfect the pleadings and bring in necessary parties, 
was-not ‘an error of which the purehaser can justly complain 
under C. C. P., §297. Ibid. 

31. Where a defendant withdraws a counter-claim to an action and 
refers it to arbitration, leaving judgment to go against him in 
the action, he cannot afterwards have the judgmeut set aside 
under C. C. P., § 133, om the ground that the plaintiff is fraudu- 
lently obstructing the execution of the reference and does not 
intend to carry it into effect. Boyden v. Williams, 95. 

32. It is discretionary in the presiding judge to stop counsel when 
making improper remarks in an argument to the jury, either at 
the time they are made or in his charge to the Jury. Kerchner 
v. McRae, 219. 

' $3. A motion to set aside a judgment made within a year after its 
rendition may be allowed on the ground of excusable neglect ; 
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. On such motion the court found ‘sthat defendant did not fail to 


37. 


42. ; 


(C. C. P., § 133,) or, after the year has elapsed, relief may be had 
at a subsequent term under the equitable jurisdiction of the 
court, against a judgment ebtained by fraud. Smith v. Hahn, 


240. 


employ counsel in consequence of any fraud of plaintiff;” 
Held to be defective, in that, ne facts are found which do or do 
net as a matter of law amount to fraud. Jbid. 

A motion for an injunction being an application for equitable 
relief, it is the right and duty of the supreme court, under the 
present constitution, (art. iv, §8,)on an appeal from an order 
granting or refusing the injunction, to determine the questions 
of fact as well as of law upon which the propriety of the order 
depends. Jones -v. Boyd, 258. 


. Where a contract is made for the sale of land, the purchase meney 


te be paid in annual installments, and the vendee-is let into pos- 
session, the vendor cannot maintain an action for specific per- 
formance until the last payment is due; and an injunction or 
order for a receiver as ancillary to the action must be vacated 
when the principal remedy is prematurely sought. did. 

Where, under such a contract, the purchaser makes default as to 
the first or any intermediate installment, the vendor may bring 
ejectment and then apply for any provisional remedy which may 
be necessary. Ibid. 


. It is discretionary in a judge to re-open a case for additional testi- 


mony and argument. His refusal to do so is not reviewable. 
Pain v. Pain, 322. 

Exceptions not apparent in the record, and which ought to have 
been taken and brought to the notice of the court below, will not 
be heard for the first time on appeal; and therefore, this court will 
not entertain an application for a new trial on account of the im- 
proper admission of testimony, or a defect of evidence on a mate- 
rial point, where the attention of the lower court was not called in 
apt time to the error complained of. Whissenhunt v. Jones, 348. 


. This court will, on appeal, affirm the judgment in criminal actions 


in the absence of a bill of exceptions, unless there are errors in the 
record. State v. Hdney, 360. 

Where there is no statement ef the case and no error appears on the 
record in criminal actions, this court will, on appeal, affirm the 
judgment. State v. Murray, 364. 

A new trial will not be granted where the judge who tried the cause 

went out of effice without making up a case of appeal, unless it 





















sufficiently appears that the appellant was guilty of no laches. 
State v. Murray, 364. 

43. When the solicitor for the state, in the course of his argument, 
makes an improper remark of so brief a character that it goes to 
the jury before the court has time to interrupt him, it is sufficient 
that the judge reprobates the impropriety when he comes to de. 
liver his charge. State v. Matthews, 417. 

44. On an indictment for murder brought by appeal to this eourt, an 
exception that the case contained in the record fails to disclose 
sufficient proof of the corpus delicti cannot be taken in this court, 
it not appearing that any such point was made on the trial below 
or any such insjruction asked of the eourt. State v. Seerest, 450. 

45. Where there is a repugnancy between the “‘ record ” and the Rend 
the record controls. State v. Keeter, 472. 

46. This court will not grant a petition by prisoney, after the argument 
here, for a certiorari te supply alleged omissions in the judge’s 
statement of the case on a trial for murder. State v. Blackburn, 474. 

See Appeal, 1; Contract, 12; Creditor ; Evidence, 7; Guardian and 
Ward ; Judgment, 1, 4; Jury, 9; Justices of the Peace, 2, 3; 
Mortgage, 1; Purchaser, 1, 2; Recordari,4; Sale of Land; 
Trial, 2. ' 


PRACTICE IN SUPREME COURT—See Practice, 5, 6, 7, 8, 35, 40, 
41, 44, 46; Witness, 8, 9, 


PREPONDERANCE OF PROOF—See Evidence, 7. 
PRESENCE—See Justices of the Peace, 2. 
PRESUMPTION OF TITLE—See Action to recover land, 5. 
PRESUMPTION OF FRAUD—See Fraud. 
PRESUMPTIVE EVIDENCE—See Costs ; Forgery, 3. 
PROBATE JUDGE—See Deed, 1. 
PROCESS : 
1, Personal service of a copy of the summons on a defendant, or his 
written admission thereof, is necessary to constitute a case in 


court. A copy left with defendant’s wife is not a legal service, 
and proof of its delivery to him by her, or of his recognition of, 


- 
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or verbal assent thereto, will not make it sufficient. C.C. P., § 
89. Bank y. Wilson, 200. 


2. The protection afforded by a precept regularly issued to an officer 
for the arrest of a party charged with crime, extends to all who 
aid in its execution. State v. James, 370. 


3. The guilt or inneeenee of the party charged, or the false evidence 
on which the precept was based, does not impair its authority. 
Ibid. 
See Assault and Battery, 1. 
PROPOUNDERS-—See Parties, 2; Witness, 5. 
PROSECUTION BUND—See Recordari, 3, 
PROTEST—See Partnership. 


PUBLIC ROAD—See Indictment, L. 





PUNISHMENT—See Imprisonment. 


PURCHASER: 


1. A purchaser at a judicial sale, knowing of an adverse claim to the 
property, the strength of which he cannot determine until the 
same has been judicially ascertained, may buy in the rival claim 
and deduct for it, or, if the money has been paid into court, de- 
mand a return of a proportional part of it. Htheridge v. Verney, 
78. 

2. One who, as commissioner of the court, sells the real estate of a de- 
cedent for assets, is understood to offer an absolute and inde 
feasible title; and the purchaser will not be compelled to pay his 
money and take a title substantially defective, unless the sale be 
made of an estate or interest short of the entire title, and so men- 
tioned in the decree, or clearly implied from the nature of the sale. 
Edney v. Edney, 81. 

See Deed, 6; Injunction, 2; Mortgage, 2; Practice, 21, 29, 30, 37; Ten- 
ants in Common, 4. 





QUASHING—See Indictment, 4, 9, 11; Jury, 3. 


QUIET POSSESSION—See Injunction, 1. 


QUO WARRANTO—See County Commissioners; Elections, 4 











RAILROAD BONDS—See Contract, 2. 
RECALLING WITNESS—See Trial, 1. 
RECEIVER—See Practice, 18, 26, 36. 
“* RECOGNITION”—See Contract, 2. 


RECORD—See Amendment; Evidence, 5; Practice, 45; Trial, 2. 


*RECORDARI: 


1. A writ of recordari, a'though in terms addressed to the sheriff, is 
legally as sufficient as if formally addressed to the justice who ren- 
dered the judgment, after he has yielded obedience thereto and 
recorded and sent up his proceedings. Carmer v. Evers, 55. 

2. It is no objection to the docketing of a case upon the return to a 
writ of recordari, that the justice’s fees have not been paid; such 
objection can only be urged by the justice. bid. 


8. A failure to give bond on a petition for a recordari is remediable, in 
the discretion of the court, after a return to the writ is made, by 
the execution of a bond nune pro tune. Ibid. 


4. On the hearing below, it appeared that a garnishee in an attachment 
proceeding, appeared before a justice’s court upon notice, on No- 
vember 13th, and denied any indebtedness to defendant; that on 
December 10th, without further notice, judgment was rendered 
against the garnishee, of which he had no knowledge until Decem- 
ber 27th, when he sought to arrange for relief with plaintiff's at- 
torney, and thought he had done so; that on January 3d he was 
notified that no arrangement could be made, and on January 7th, 
he applied to the justice to vacate the judgment, which being de- 
nied, he applied on January 10th, for a writ of recordari; Held, 
that the right of appeal was lost witbout default on his part, 
and as he had merits, the writ of recordari was proper!y granted. 
Ibid. . 


REFERENCE—See Guardian and Ward; Practice, 12, 17, 30. 
REGISTER OF DEEDS—See Elections, 6. 
REGISTRATION—See Contract, 3. 


REGISTRATION OF VOTERS—See Elections, 5. 
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REHEAR—See Practice, 23, 25, 28. 
RELATIONSHIP—See Jury, 2, 12. 
REMOVAL OF CAUSE—See Trial, 2. 
RENTS AND PROFITS—See Practice, 13. 


REPRESENTATIVE CHARACTER—See Bankruptcy; Executors and 
Administrators, 1. 


RESALE—See Contract, 9; Practice, 21; Sale of Land; Surety and Prin- 
cipal, 1. 


RETAILERS OF SPIRITUOUS LIQUORS: 

1. An indictment under the act of 1876-77, ch. 38, for selling ‘* intox- 
icating liquors” is sufficient without specifying the particular kind 
of liquor. State v. Packer, 439. 

2. On the trial of such indictment it was proved that defendant sold 
port wine, but there was no evidence that it was intexicating, and 
after a verdict of guilty the court refused a motion for a new trial; 
Held, not to be error. The fact of its intoxicating quality is a 
matter of common knowledge, and can be passed on by the jury 
without proof, did. 


RETURNS OF ELECTION—See Elections. 
RIGHTS OF PERSON—See Arrest and Bail. 
ROTATION OF JUDGES—See Constitution. 
RULES OF SUPREME COURT—See anie, 488. 


SALE—See Contract, 3, 4, 8, 9. 


SALE OF LAND: 

On a motion by plaintiff to set aside a saie of land, sold under decree 
of this court, where it appeared that the sale was advertised for 
January 4th, and afterwards changed to the 6th, and that plaintiff 
(the owner of the land and against whom the decree of sale was 
made) had arranged with one H to attend and buy the land and 
allow him to have it on re-imbursing him, and that both H and 














plaintiff had been prevented from attending the sale on account of 
the inclemency of the weather, and it also appeared that plaintiff 
had advanced the bid at which the land was sold ten per cent and 
secured the payment of the same; J? was held, that the sale should 
be set aside, the proceedings thereunder cancelled, and a re-sale 
had, opening the biddings at the advanced bid of plaintiff. Pritch- 
ard v. Askew, 86. 


See Practice, 17, 18, 21, 29, 30, 36, 37; Purchaser, 1, 2;.-Surety and 
Principal, 1. 
SEDUCTION—See Arrest and Bail. 
SEPARATE ESTATE—See Husband and Wife, 2. 
SERVICE OF SUMMONS—See Process. 


SEVERAL COUNTS—See Indictment, 9. 


SHARES—See Taxes, 9. 


SHERIFF : 


If the judge is not present to hold a court at the time fixed by law, 
it is the duty of the sheriff to adjourn from day to day until 
sunset on the fourth day. Bat. Rev., ch. 17, § 396. State v. Mc- 
Gimsey, 377. 


See County Commissioners; Homestead, 2, 3, 8, 12; Jury, 1, 14; 
Recordari, 1; Taxes, 4. 5, 6; Tenants in Common, 4. 
SIMILITER—See Homicide, 2. 
SPECIAL VENIRE—See Jury, 14. 
SPECIFIC PERFORMANCE—See Practice, 36. 
STATE CANVASSERS—See Elections. 
STATUTE OF FRAUDS—See Evidence, 9. 
STATUTE OF LIMITATIONS.—See Action to recover land, 4, 5. 


, 


STRANGER—See Judgment, 3. 
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STOCKS—See Taxes, 9. 
SUFFRAGE—See Taxes, 8. 

SUMMONS—See Process. 

SUMMONING JURORS—See Jury, 1. 

SUNDA Y-—See Homicide, 9. 

SUPERIOR COURT—See Jurisdiction, 1, 3,4; Practice, 10. 
SUPERVISION—See Justices of the “a 2. 


SURETY AND PRINCIPAL: 


1. A surety upon a note for the purchase money of land sold under 
a decree of court, has the right, on default of his principal, to 
require a re-sale in exoneration of his liability. Pettillo ex 
parte, 50. 


2. A surety before he has suffered from his suretyship, has the right 
to use his liabilities, as such, as an equitable counter-claim against 
a debt he owes his insolvent principal. This defence will avail 
him equally against an assignee of the note past due when as- 
signed, or assigned with notice. Walker v. Dicks, 868. 2 ( 2 


See Bankruptcy, 2; Official Bond, 1; Tenants in Common, 2. 
TALESMAN—See Jury, 1. 


TAXES AND TAXATION: 


1. The provisions of the constitution, Art. V, $§ 1, 6, prescribing the 
equation of taxes between property and the poll, and limiting the 
county taxes to double the state tax, apply only to such as are 
levied for ordinary county purposes, and not to such as may be 
necessary to pay a debt contracted before the adoption of the con- 
stitution. Clifton v. Wynne, 145. 

2. A tax list in the hands of the sheriff is an execution, which the law 
will presume to have been regularly and rightfully issued, until 
the contrary shall be made to appear. did. 

8. A county tax, more than double that of the state, or one which un- 
settles the equation between property and the poll, is not prima 
facie invalid on that account, since there are exceptional cases 

where such a tax would be authorized; and the court will presume, 
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in the absence of rebutting evidence, that such a case has arisen, 
under the maxim, ‘omnia presumuntur rite esse acta.” Ibid. 

4. Where the illegal portion of a tax is clearly severable from the rest, 
it is the duty of the collector to proceed with the collection of so 
much as is lawful. Ibid. 


5. A tax, though illegal and avoidable by the taxpayer, when collected 
under process and by color of office, cannot be retained by the 
collector, but must be accounted for to the proper party; and a 
failure to so account will subject the collector’s official bond. bid. 


6. The county treasurer is the proper relator in a suit on the sheriff's 
official bond to recover the taxes collected for school purposes. 
Ibid. 

7. The fact that the state and county taxes have been accidentally 
blended and confused on the tax list does not exonerate the col- 
lector from the duty of paying each tax to the party entitled. 
The amount due the state can readily be discriminated from the 
rest by reference to the statute imposing the tax. Ibid. 


8. The maxim that taxation and representation should go together has 
no application to individuals, but to political communities as such; 
therefore, a statute empowering the authorities of a town to impose 
the same taxes, for municipal purposes, upon non-residents pur- 
suing their ordinary avocations within the corporate limits as upon 
the inhabitants, with a proviso that non-residents so taxed shall 
have the right to vote at municipal elections, is not abrogated by 
a change in the state constitution which deprives the non-resident 
tax payer of his vote. Moore v. Comr’s of Fayetteville, 154. 

9. Such a statute authorizes a tax upon the shares in a national bank, 
located in the town,,and held by one who conducts his ordinary 
business therein, but whose residence is in the county, outside the 
corporate limits. did. 

10. A tax to pay an existing debt, incurred in the past, is a tax “for 
municipal purposes” within the meaning of the statute. Jbdid. 


See Indictment, 12. 
TENANT—See Action to recover land, 6. 


TENANTS IN COMMON: 

1. Upon partition of land among tenants in common, the tenant who 
has improved a part thereof is entitled to have it allotted to him 
at a valuation without regard tothe improvements. Collett v. Hen- 
derson, 337. 


2. Plaintiff's testatrix and defendant, tenants in common of a fee in 
land, contracted in writing to convey the same to a third party. 
































































Prior to such a contract, plaintiff's testatrix had made a will de- 
vising her share, which temained unrevoked at her death; Held, 
(1) That each tenant was bound as principal to convey her own 
individual share, and each was secondarily bound as surety for the 
performance of the other; 

(2) That the surviving tenant was not liable to contribute to de- 
fraying the costs of a suit against the infant devisees of the tenant, 
deceased, to compel a performance of the contract to convey. 
Haywood vy. Daves, 338. 


3. One tenant in common of a chattel cannot sue another for a conver- 
sion unless the common property is destroyed, carried beyond the 
limits of the state, or, when perishable, so disposed of as to pre- 
vent the other from recovering it. Grim v. Wicker, 343. 


4. Where a tenant in common of personalty has assigned his share, 
and after such assignment, the sheriff, under an execution against 
the assignor, sells the common property and delivers the same to 
the other eriginal tenant, who had become the purchaser at such 
sale, the assignee cannot sue the sheriff for a conversion. J did. 

5. Charges for equality of partition should be enforced by proceedings 
in rem against the more valuable shares of the land divided, and 
net by personal judgments against the owners thereof. Waring 
v. Wadsworth, 345. 





TENURE OF OFFICE—See Clerk of the Superior Court. 
TESTATOR—See Executors and Administrators, 1. 

THREATS—See Evidence, 11. 

TITLE--See Action to Recover Land; Deed, 2; Practice, 29; Purchaser, 2. 
TORT—See Arrest and Bail. 

TOWNS AND CITIES—See Taxes, 8, 9, 10. 

TRADER—See Indictment, 12. 

TRANSACTION WITH PERSON DECEASED—See Witness, 1, 5, 6. 


TRANSCRIPT—See Trial, 2. 





TREASURER—See County Commissioners, 5. 
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TRESPASSER—See Indictment, 1. 


TRIAL: 
1. On the trial of an indictment, the presiding judge may recall a 
witness and examine him to supply an omitted fact material 
either to the prosecution or defence. 


2. Where a transcript of the record in a case removed to another 
county for trial, recites in the usual forni that the court was 
opened and held,a gtand jury drawn and organized, &c., 
and states ‘it is presented in manner and form following,” and 
then sets out a copy of the indictment; Held, that it appeared 
with sufficient certainty the bill of indictment was returned tnto 
open court, 


TRUST +See Evidence, 8, 9; Practice, 24. 

UNDUE ADVANTAGE —See Evidence, 8. 

USURY—See Practice, 20; 

VACANCY—See County Commissioners, 3, 5, 63 Insutance, 1, 2. 

VACATING JUDGMENT—See Judgment, 3; Practice, 10, 16, 24, 30, 
_ VALIDITY OF DEED—See Contract, 12; Deed, 6. 


VENDOR AND VENDEE~—See Contract, 4, 5, 8; Deed, 7: Prac» 
‘tice, 36. 


VERDICT—See Guardian and Ward ; Judge’s Charge, 4, 


VEXATIOUS LITIGATION—See Practice, 27. 





“ VOIR DIRE ’’—See Jury, 9, 11.- 
VOTER—See Taxes, 8 

WAGERING CONTRAOT—Sce Contract, 10, 
WARRANTY-—See Contract, 1, 


WAYLAY—See Judge’s Charge, 12, 














WEIGHT OF EVIDENCE—See Evidence, 10; Jury, 10. 





































WIDOW-=~-See Homestead, 1. 


WILL--See Parties, 2; Witness, 5. 


WITNESS: i 


1. A witness is incompetent, under § 343 of the Code, to testify con: 
cerning a transaction with a person deceased, if such witness ever 
had an interest in the event of the action. Mason v. McCormick, 
244. 


2. The testimony of a witness, elicited on cross-examination, relative 
to some collateral fact, or some act of his tending to show his 
bias, partiality or prejudice towards one of the parties litigant, 
cannot be contradicted without giving the witness an opportun:ty 
to explain the discrediting circumstance. Jones v. Jones, 246. 


8. Testimony relating directly to the subject of litigation may be met 
by evidence of inconsistent facts or contradictory statements pre- 
viously made by the witness, without first calling his attention to 
such facts or statements. Ibid. 


4, Whenever the credibility of a witness is assailed, it may be sup- 
ported by proof of previous statements made by him correspond- 
ent with his testimony on the trial, whether such previous state- 
ments were made ante litem motam or pending the controversy, 
Ibid. 

5. Where the caveator to an alleged will, in order to show the bias of 
the testator against one of the propounders, introduces a witness 
who testifies that the testator had said to him, referring to such 
propounder, ‘‘he has married one of my nearest kin, and won't 
speak to me;” it is not competent for the person so mentioned, be- 
ing a party to the controversy and interested in the result, to testify 
that he never refused to speak. Pepper v. Broughton, 251. 

6. In a controversy as to which of two parties was the grantee of a 
lost deed, the grantor when he stands indifferent between the liti- 
gants is competent to testify that he made the deed to one deceased 
at the time of trial. Gregg v. Hill, 255. 

7. Where on cross-examination a witness was proceeding to answer a 
question and was stopped by counsel who proposed to ask another, 
and the judge interposed and allowed the Witness to finish the re- 
ply; Held, not to be error. State v. Sevit, 865. 

8 When the competency of a witness is called in question, it is error . 

to permit him to testify before the facts upon which the compe: 














tency depends are determined by the court, and on appeal these 
facts must be set out in the record. State v. Secrest, 450. 

9. Where, on the trial of an indictment for murder, a witness was 
allowed to testify as an expert, without any preliminary examina- 
tion of his opportunities for acquiring professional knowledge and 
skill, the defendant objecting; Held to be error. And in such case 
it is not indispensable to entitle the defendant to the benefit of the 
objection in this court, that the ground of his objection to the per- 
sone] competency of the witness should have been stated on the 

- trial below. bid. 


WITNESS TICKETS—See Costs; Trial, 1. 


In opinion in State v. Chavis, 353, for ‘‘ wilting,” read weltering. 
In sixth line of opinion in State v. Reel, 442, for ‘‘ made,” read joined. 
And in nineteenth line on page 471, comma instead of period, after the 


word state. 














